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LAW AND JUSTICE
“At his best, man is the noblest of all animals; separated from law and justice he is the worst.”
— Aristotle
The principle of justice has occupied legal
and political theory for centuries. But what is
“justice”? How does one analyze and measure
what is “just,” and what does it mean to do the
“right” thing and avoid doing the “wrong”
thing? This course focuses on contemporary
dilemmas of justice: are international borders
and citizenship regimes just? What duties of
justice do humans owe to one another, to the
future generation, and to the environment,
including animals? How to think of legal lies,
racial profiling, affirmative action, and torture
in terms of justice? What does justice have to
say about concepts of equality, loyalty, judging,
war, and money? And what role should justice
play in international and national law/politics?
In order to discuss these dilemmas, the course
first examines different theories of justice.
Understanding the principle of justice would
help students to better master the connections
between law, morality, economy, and politics.

are not covered by the syllabus are welcomed.
It should include a research question, a
literature review, and a thesis. Students must
send the chosen topic, the research question,
and a short abstract no later than October 5,
2021. Students cannot write on a research
question that has already been chosen; the
selection will be on the basis of “first-come,
first-served.” The final paper should be
submitted no later than December 8 2021, via
email and be written in Times New Roman 12,
double-spaced, and a standard width margin.

Prerequisites: No prior knowledge is
required. However, students are expected to
have basic knowledge of general principles of
constitutional law and (ideally) legal theory.

Reading Assignments: Before each class,
students will receive the mandatory reading
materials as scanned files via email or the
course website. On average, there will be
about 35 pages per class, 70 pages per week.

Method: Classes are interactive. They
combine lectures, discussions, and learning
activities. The goal is to stimulate a debate on
some of the most urgent subjects of our time.
Students are expected to come to classes
prepared and discuss the reading assignments.
Grade: (1) final paper: 80%; (2) reaction
paper (10%); (3) constructive participation
based upon the reading assignments (10%).
Final Paper: The paper will be written
alone or in pairs (8/12 pages, accordingly, not
including bibliography) and should focus on
one of the course’s subject matters; topics that

Reaction Papers: Each student should
write a reaction paper (up to 750 words). The
paper should offer an assessment of the
mandatory reading assignments on one of the
course topics. What is the core claim? Do the
articles advance the claim persuasively?
Where is the argument most vulnerable to
criticism? Please send the paper a day before
the class so that we can distribute it to the class.

Further Materials: Interesting episodes
on justice can be found at Coursera (link) and
the Harvard course of Michael Sandel (link).
Topics: the discussed topics are a blend of
theory and practical dilemmas. Toward the
last meetings, other law-&-justice topics can
be considered according to students’ interests.
Contact Information: Please contact me
by email at Liav.Orgad@eui.eu. Office Hours:
Due to Covid-19, only by digital appointment.
For collective class issues, please contact the
TA, Jessica Lu, at luqingjessica@pku.edu.cn.

SYLLABUS
C LASS 1: D OING T HE R I GHT T HING
What is justice, and what does it mean to do the “right” thing? What principles of justice should
guide us in addressing the trolley dilemma and, more broadly, in distributing benefits and burdens:
is it maximizing utility, respecting liberty, or promoting virtue? Would it be just to kill one to save
many? Is it just to torture in the ticking time bomb case, or shoot down a hijacked aircraft planning
to crash into a civilian target? How would you justly prioritize patients’ medical treatment during
the pandemic? What should be the perspective—the individual or society? Is justice universal or
culturally dependent? Is it derived from moral instinct/intuition or inductive reasoning (or perhaps
both)? Should justice always derived from general rules of morality or also be a function of the
concrete, practical cases? And should law and justice converge, or may differ from one another?
1.
2.
3.
4.
5.

Short Film: Eleanor Nelsen, “Would You Sacrifice One Person to Save Five?”
R. v. Dudley & Stephens (1884): 273-275, 286-288.
BVerfG, Judgment of the First Senate, 1 BvR 357/05 (February 15, 2006) (excerpts).
“Solidarity and Responsibility During the Coronavirus Crisis,” Deutscher Ethikrat (2020): 3-4.
John Stuart Mill, Utilitarianism (1861): Ch. 1.

PART I: THEORY
C LASS 2: U TI LI TARI ANI SM
What does Bentham’s “principle of utility” mean? What is “pleasure” (or “happiness”) for Bentham,
how to measure it, and from which perspective? What are the main points of disagreement between
Bentham and Mill over the ultimate end of human life and action? How does Mill distinguish
between higher and lower pleasures, and what are the consequences of the distinction? What does
Mill’s “principle of harm” mean, and why is it seen as utilitarian? How would you apply Bentham’s
principle of utility and Mill’s principle of harm to the case of R. v. Dudley & Stephens, the German
aviation case, and the pandemic crisis—the distribution of medical resources and the lockdown?
1.
2.
3.
4.
5.

Jeremy Bentham, The Principles of Morals and Legislation (1789): Ch. 1, 4.
John Stuart Mill, Utilitarianism (1861): Ch. 2, 5.
John Stuart Mill, On Liberty (1859): Ch. 1.
Michael J. Sandel, Justice: What’s the Right Thing to Do? (2010): 34-44, 48-56, 106-108.
Julian Savulescu et al., “Utilitarianism and the Pandemic,” 34 Bioethics 620 (2020): 620-632.

C LASS 3: L I BERTARI ANI SM
What are the moral concerns of the libertarian theory? What type of state it advocates and why?
What would the libertarian theory say about gambling, seatbelt laws, mixed swimming lessons,
minimum wage laws, and progressive tax? What are Friedman’s central claims against government
regulation of markets? Why, in his view, people are more free in free-market capitalist societies

compared to egalitarian social-democratic regimes? What are the sources of tensions between
individual freedom and equality of outcome? What are the main differences, according to Hayek,
between “merit-based” and “value-based” sources of inequality, environmental and biological
advantages? What is Nozick's idea of a “minimal state”? What are the differences between “justice
in original acquisition” and “justice and transfer”? How does a private property come to exist,
according to Locke, how can it be justified, and what is the connection between property and labor?
1.
2.
3.
4.
5.

Milton Friedman and Rose Friedman, Free to Choose: A Personal Statement (1979): Ch. 5.
Robert Nozick, Anarchy, State and Utopia (1974): 149-164.
Friedrich Hayek, The Constitution of Liberty (1960): 85-102.
John Locke, Second Treatise on Civil Government (1689): Ch. 4-5.
Movie: “Crime Documentary: Armin Meiwes the Cannibal of Rotenburg”

C LASS 4: E GALITARIANISM
What is justice, and why do we need a theory of justice, according to Rawls? What is “the original
position of equality”? What are the goals of the “veil of ignorance” and the ways it functions?
Would you choose to be an egalitarian (or utilitarianism/libertarianism) under the veil of ignorance?
What does “justice as fairness” mean? Is it a “procedural justice”? What are Rawls’s “basic liberties”
and “two principles of justice”? What can be the objections to Rawls’s theory of justice? According
to Sen, what are the three types of equality? What alternative formulation of equality he is offering
and why? How does Dworkin’s principle of equality differ from the principles of Rawls and Sen?
1.
2.
3.
4.
5.

Elizabeth Anderson “What is the Point of Equality?” Ethics 109/2 (1999): 287-315
Ronald Dworkin, Sovereign Virtue: The Theory and Practice of Equality (2000): 1-16, 65-92.
Robert Nozick, Anarchy, State and Utopia (1974): 213-231.
John Rawls, Theory of Justice (1971) (excerpts).
Amartya A. Sen, “Equality of What?” In Tanner Lectures on Human Values, Sterling M. McMurrin
ed. (1980): 197-220.

C LASS 5: C ONTRACTARIANISM
What are the core elements of contractarianism? What is the “social contract” according to Hobbes
and Locke? How does the social contract differ from an actual contract, and what consequences it
may have on the theory of justice? How can justice derive from an agreement that never took place
in reality? What are the moral limits of contracts (e.g., think of contracts for polygamy or slavery)?
Is the idea of a hypothetical contract a compelling way of thinking about justice? Will actual social
contracts (e.g., integration contracts for immigrants or loyalty oaths) have a stronger moral force?
Will it be more just to design “digital social contracts” to govern human actions in cyberspace?
1. Brian Barry, Theories of Justice (1989): Ch. 9.
2. David Gauthier, Morals by Agreement (1986) (excerpts).
3. Thomas Hobbes, “The Contractarian Theory of Justice,” in Louis p. Pojman, Justice: An Anthology
(2016): 30-40.
4. Will Kymlicka, Contemporary Political Philosophy: An Introduction (2002): 208-221, 244-61.
5. John Locke, Second Treatise on Civil Government (1689): Ch. 2, 8-9, 18-19.

PART II: CONTEMPORARY DILLEMAS
C LASS 6: A RE I MMI GRATI ON /M OBILITY R ESTRI CTI ONS J UST ?
Are immigration restrictions just under utilitarian, libertarian, egalitarian, and contractarian theories?
According to Carens, what is the most compelling case for open borders, and in which circumstances
immigration restrictions can be justified? According to Walzer, what are the justifications for
immigration restrictions, and what are the exceptions under which immigration restrictions cannot
be justified? Do you agree with Carens or with Walzer? According to Miller, how do non-relational
theories of justice differ from relational theories of justice, and what are the consequences of it for
immigration restrictions? How should the type of immigration and physical location affect the
duties of justice? On what grounds, if any, do you think immigration should be restricted (e.g., to
preserve national culture, protect the native workers, enable democratic politics)? Among the four
methods to select immigrants according to Orgad/Ruthizer—universal selection, positive selection,
random selection, and racial selection with just compensation—which one is the most just and why?
1. Joseph Carens, “Aliens and Citizens: The Case for Open Borders,” 49(2) Review of Politics 251
(1987): 251-264.
2. David Miller, “Justice in Immigration,” 14(4) European Journal of Political Theory 391 (2015):
391-408.
3. Liav Orgad and Theodore Ruthizer, “Race, Religion and Nationality in Immigration Selection: 120
Years After the Chinese Exclusion Case,” 26 Constitutional Commentary 237 (2010): 270-273,
282-295.
4. Mathias Risse, On Global Justice (2012): 152-166.
5. Michael Walzer, Spheres of Justice: A Defense of Pluralism and Equality (1983): 31-42, 56-63.

C LASS 7: A RE C I TI ZENSHI P R EGI MES J UST ?
What are the central problems with the concept of citizenship, and in particular with citizenship’s
transfer mechanisms? According to Shachar, what is the “birthright lottery,” what is its connection
to property ancient property regimes, and how the injustice it creates can be rectified? Can we view
citizenship as a “primary” good that should be distributed under justice theories? What are the
feudal roots of the institution of citizenship? According to Kochenov, why are citizenship regimes
totalitarian, sexiest, and racist? Do you agree? According to Cabrera, what are the three possible
meanings of the concept of “global citizenship”? Will global citizenship (in addition to national
citizenship) create a more just world under utilitarian, libertarian, egalitarian, and contractarian
theories? According to Orgad, what are the ethical dilemmas in access to citizenship in the sense
of naturalization? What can be just integration requirements states can/may impose on newcomers?
1. Ayelet Shachar, The Birthright Lottery: Citizenship and Global Inequality (2009): 1-18.
2. Dimitry Kochenov, Citizenship (2019): 37-59, 88-104.
3. Luis Cabrera, “Global Justice and Global Citizenship,” in Global Justice and Global Citizenship
(Thom Brooks ed., 2020): 1, 12-14.
4. Liav Orgad, “The Citizen-Makers: Ethical Dilemmas in Immigrant Integration,” 25(6) European
Law Journal 524 (2019): 530-536.
5. Andrew Mason, Living Together as Equals: The Demands of Citizenship (2012): Ch. 1.

C LASS 8: A RE L OYALTY D EMANDS J UST ?
What are the possible meanings of the concept of political loyalty in terms of objects, sources, and
obligations? Are demands for political loyalty compatible or in conflict with theories of justice,
according to Sandel? What is the justification for political loyalty in Plato’s Crito? According to
Fletcher, what are the three dimensions of loyalty, its minimal and maximal meanings, and possible
justifications? Can demands for political loyalty be considered “liberal”? According to Nussbaum,
what is the connection between patriotism and cosmopolitanism, and what conception of loyalty
she is advocating? Is patriotism a virtue, according to MacIntyre? Can loyalty override universal
principles of morality? And how to deal with conflicting loyalties according to justice theories?
1. Plato, Crito, Cathal Woods and Ryan Pack trans. (excerpts).
2. George P. Fletcher, Loyalty: An Essay on the Morality of Relationships (1995): 11-21, 25-40, 162165.
3. Michael J. Sandel, Justice: What’s the Right Thing to Do? (2010): 223-243.
4. Alasdair MacIntyre, Is Patriotism a Virtue? The Lindley Lecture, University of Kansas (1984).
5. Martha C. Nussbaum, “Patriotism and Cosmopolitanism,” Boston Review (October 1994).

C LASS 9: I S A FFI RMATIVE A CTI ON

A

J UST P OLICY ?

What are the three goals of affirmative action, according to Sandel, and can they be justified under
utilitarian, libertarian, egalitarian, and contractarian theories? What are the main methods for
affirmative action; which one is the most/least justified? According to Dworkin, do racial and ethnic
preferences promoted by affirmative action violate individual rights? According to Rachels, what
is the relation between justice and desert, and is desert a just criterion for affirmative action? Can
affirmative action only be justified in cases of minorities, or can it also benefit the majority? Are
there any criteria (e.g., physical appearance, religion) and policy areas (e.g., university admission,
the private sector) in which affirmative action is more/less justified? According to Schuck, what
are the main objections to affirmative action, and how can they be resolved? Are there alternative
means to achieve corrective justice, distributive justice, and diversity besides affirmative action?
1. Ronald Dworkin, “Why Bakke Has No Case,” The New York Review of Books (Nov. 10, 1977).
2. James Rachels, “What People Deserve,” in Justice: An Anthology (Louis P. Pojman ed., 2016):
267-278.
3. Michael J. Sandel, Justice: What’s the Right Thing to Do? (2010): 167-178.
4. Peter H. Schuck, Diversity in America: Keeping Government at a Safe Distance (2003): Ch. 5.
5. Editorial, “Facial Discrimination: Extending Handicap Law to Employment Discrimination on the
Basis of Physical Appearance,” 100(8) Harvard Law Review 2035 (1987), 2035-2042, 2045-2051.

C LASS 10: I S R ACI AL P ROFI LI NG J UST ?
Are legal generalizations just, according to Plato, and how does Aristotle’s equity correct the errors
of general rules? What is “profiling,” and what is “racial profiling”? In which policy areas the use
of racial profiling prevalent? Can profiling be avoided? What is the case “for” and “against” racial
profiling from a utilitarian perspective? Take ethnic profiling at airports: how would you calculate

the “costs” and “benefits”? Can procedural justice mitigate these costs? Is universal or random law
enforcement more just than group-targeted law enforcement according to a utilitarian theory? Will
your view remain the same from an egalitarian perspective? Can rational/statistical discrimination
be justified? In which cases statistical evidence be more just than individualized evidence? And
how can the law deal with unjust unconscious bias (think of both ex-ante and ex-post mechanisms)?
1. Jeremy Bentham, “Principles of the Penal Code,” In The Theory of Legislation, R. Hildreth trans.
(1802, 1871): 425-427 (Part 4, Ch. 15).
2. Plato’s Statesman: A Translation of the Politicus of Plato with Introductory Essays and Footnotes,
J. B. Skemp trans. (1952): 293e–297a.
3. Steffen Mau, The Metric Society: On the Quantification of the Social (2019): 166-170.
4. Frederick Schauer, Profiles Probabilities and Stereotypes (2003): 1-25, 299-300.
5. Mathias Risse and Richard Zeckhauser, “Racial Profiling,” 32(2) Philosophy and Public Affairs
131 (2004): 143-162.

C LASS 11: S HOULD E VERYTHI NG

BE

F OR S ALE ? O N J USTI CE

AND

M ARKETS

Are there any social goods that should never be bought and sold? Think, e.g., on organ trade, a
global “cap and trade” system for refugees, buying a COVID-19 vaccine-entitlement, or putting
citizenship for sale: should they be part of a free market under utilitarian, libertarian, egalitarian, or
contractarian justice theories? How about selling civic, political, social, and cultural rights, or civic
duties, such as paying extra taxes instead of serving in the military or being in prison? Can we sell
any of our rights and entitlements or buy our way out of civic duties? Do cases of buying and selling
sex, a marriage partner (there are websites advertising buying bridges and grooms), or renting a
friend raise different moral issues? Does it make a difference if buying and selling social goods are
not for case money but trade exchanges? Is the claim “for” or “against” marketization fundamental
/principled or relative/conditional—based on the terms, policy areas (e.g., intimate relations,
commercial products, life and death issues, or politics), and contexts? Are there actions that should
always or never be financially incentivized in the market economy (think, e.g., of incentivizing
“unwanted” citizens to emigrate to a different state or parents to give up their child for adopting)?
1.
2.
3.
4.
5.

Michael J. Sandel, Justice: What’s the Right Thing to Do? (2010): 75, 91-101.
Michael J. Sandel, Justice: What Money Can’t Buy? The Moral Limits of Markets (2012): 1-15.
“In the Matter of Baby M.,” In Justice: A Reader, Michael J. Sandel ed. (2007): 138-144.
Peter H. Schuck, Creating a Market for Refugees in Europe, New York Times (June 9, 2015).
Debra Satz, Why Some Things Should not be For Sale: The Moral Limits of Markets (2010): Ch. 6,
9.

C LASS 12: G ENETI C I NJUSTI CE
Is inborn talent the same as inborn property, or should inheritance of talent (strength, ability, skill)
be treated differently than the inheritance of property (e.g., citizenship, class, money)? Under
utilitarian, libertarian, egalitarian, and contractarian theories, should we compensate for some
disadvantages yielded by inborn talent indirectly—by taking into account natural goods in the
redistribution of social goods—or directly, by trying to interfere with a natural endowment through
technological interventions, such as gene editing? What is right or wrong with genetic selection

and gene editing under different justice theories, and would your answer remain the same under
relational and non-relational approaches? If some genetic intervention can be justified, should it be
confined to genetic diseases and other misfortunes, or should it further include traits, such as
strength, intelligence, and memory? Is it morally different to edit the genes of an embryo compared
to a fully developed human being? Should the government incentivize individuals to use genetic
technologies by funding and, if so, what should be the criteria for allocating funding to individuals?
Is a world where all individuals are equal in talent and property an egalitarian dream or nightmare?
1. Jonathan S. Brown, “Genetic Manipulation in Humans as a Matter of Rawlsian Justice,” 27(1)
Social Theory and Practice 83 (2001): 83-110.
2. Nils Holtug, “Does Justice Require Genetic Enhancements?” 25 Journal of Medical Ethics (1999):
137-143.
3. Michael J. Sandel, “The Case Against Perfection,” The Atlantic (April 2004).
4. Julian Savulescu, “Procreative Beneficence: Why We Should Select the Best Children,” 15(5/6)
Bioethics 413 (2001): 413-426.
5. Shlomi Segall, Health, Luck, and Justice (2009): 124-133.

C LASS 13: C AN I NSTI TUTI ONAL /L EGAL L I ES

BE

J UST ?

1. Kwame Anthony Appiah, The Lies That Bind: Rethinking Identity (2018): Ch. 1.
2. Malcolm Schofield, “The Noble Lie,” In The Cambridge Companion to Plato's Republic, G. R. F.
Ferrari ed. (2007): 138-149, 154-164.
3. Immanuel Kant, “On a Supposed Right to Lie because of Philanthropic Concerns,” In Justice: A
Reader, Michael J. Sandel ed. (2007): 199-201.
4. Christopher Tollefsen, “Augustine, Aquinas, and the Absolute Norm Against Lying,” 86(1)
American Catholic Philosophical Quarterly (2012): 111-134.
5. Michael Walzer, “The Problem of Dirty Hands,” 2(2) Philosophy & Public Affairs (1973): 160-80.

C LASS 14: G LOBAL J USTI CE
1. Thomas Pogge, “Priorities of Global Justice,” 32(1/2) Metaphilosophy 6 (2001): 6-24
2. Thomas Nagel, “The Problem of Global Justice,” 33(2) Philosophy and Public Affairs (2005): 113147.
3. Samuel Scheffler, Boundaries and Allegiances: Problems of Justice and Responsibility in Liberal
Thought (2001): 32-47.
4. Iris Marion Young, “Responsibility and Global Labor Justice,” 12(4) The Journal of Political
Philosophy 365 (2004): 365-388.
5. Leif Wenar, “What We Owe to Distant Others,” 2(3) Politics, Philosophy & Economics 283 (2003):
283-304.

C LASS 15: I S J UDGI NG J UST ?
1.
2.
3.
4.

Aristotle, Nicomachean Ethics, 1131a–b, 1137a–b; Aristotle, The “Art” of Rhetoric, 1374a-b.
Jeffrey Brand-Ballard, Limits of Legality: The Ethics of Lawless Judging (2010) (excerpts).
Frederick Schauer, Profiles Probabilities and Stereotypes (2003): 251-277.
Shay Lavie, “Reverse Sampling: Holding Lotteries to Allocate the Proceeds of Small-Claims Class
Actions,” 79 George Washington Law Review 1065 (2011): 1079-1087.

C LASS 16: S HOULD J USTI CE

BE APPLI CABLE TO

A NI MALS ?

1. Sue Donaldson and Will Kymlicka, Zoopolis: A Political Theory of Animals Rights (2011): Ch. 2.
2. Robert Garner, A Theory of Justice for Animals (2013): Ch. 1, 3.
3. Martha C. Nussbaum, Frontiers of Justice: Disability, Nationality, Species Membership (2007):
Ch. 6.
4. Laura Valentini, “Canine Justice: An Associative Account,” 62 Political Studies (2014): 37-52.

C LASS 17: J UST

AND

U NJUST W ARS

1. St. Thomas Aquinas, Political Writings (R.W. Dyson ed., 2002): 239-242, 247-248, 251-256, 262266.
2. John Stuart Mill, “A Few Words on Non-Intervention,” in Collected Works of John Stuart Mill:
Essays on Equality, Law and Education, Vol XXI/21 (John M. Robson ed., 1984): 118-124.
3. Jeff McMahan, “Just Cause for War,” 19(3) Ethics & International Affairs 1 (2005): 1-21.
4. Michael Walzer, Just and Unjust War: A Moral Argument with Historical Illustrations (1977):
74-85.
5. Thomas Nagel, “War and Massacre,” 1(2) Philosophy and Public Affairs 123 (1972): 123-144.

C LASS 18: E NVI RONMENTAL J USTI CE
1. Simon Caney, “Cosmopolitan Justice, Responsibility, and Global Climate Change,” 18 Leiden
Journal of International Law 747 (2005): 747-775.
2. Peter Singer, One World: The Ethics of Globalization (2002) 14-50.

