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What place may religion have in our public space@ur definition of the
State? In our educational systems? In definingpobtic identity? It is, in
part a question of and for democracy: Imagine &eStih a majority of
practicing Christians among its citizens. May tlieg the legislative and
administrative institutions of the State to makeirtk a Christian State —
whatever that might mean? Would that not run upregj@aur most
cherished constitutional principles of freedom afby freedom of religion

and freedom from religion?

The impact of the French and American revolutiom®or political and
constitutional cultures is so enduring and powsdtfat we tend to take the
American ‘separationist’ and French Laique as ndirregas setting the
yardstick for any thinking of this issue. And thtl®e most “natural” answer

to the question would be A Christian State? No!



There is, interestingly a paucity, in the discussibthese issues, of
normative comparative analysis. By normative corapag analysis | mean
a comparative analysis of systems in liberal s@msetvhich offer an
alternative to the Franco/American model. You waalldost think that the
latter is typical whereas they are, even among ¥veddemocracies the
exception rather than the rule. The fact that @xseptional does not mean
that normatively it is not compelling or more corlipg than the

alternatives. But that must be an informed judgnoaiit

Back to our initial question: Whenever an issueetifjion is raised, one
usually finds a turn to alternatives arrangemeh@hurch and State to
demonstrate alternatives to the Franco/Americanemddhe German
“Cooperative” Model; the British or Danish or MateEstablishment
models, the Greek or Polish Endorsement models etc.

This is a disservice that the literature perfororsih doing so it conflates the
relational aspect of Church and State with theasgudentity.

Allow me to explain — by making three “moves”.

First Move —State and Nation. The very framingh# tssue as Church —
State is itself a creature of the French and AmeariRevolutions which load
the dice — for it conflates State and Nation — tredreason it can do this so
‘nonchalantly’ is because both France and the U&#late nationality with
citizenship in an uncomplicated —but, let us em@Eeaslso in an

empirically speaking exceptional — way.



More commonly, the emergence of the modern Stdtedgo the emergence
of the modern nation-state (or a new self-undedstanof old States) and
the concept of self-determination. The Self of $tate is the nation.
German unification, that conflation of the ternt@mf what became modern
Germany from dozens of little or big principalitieshe Bismarck enterprise
— was als@o-terminudn inventing, creating and then consolidating the
notion of a unified German people. The Italian &t#teRisorgimentoe- was
not only a territorial fusion on the Italian penites it was also the belief that
there was something that transcended the preveparateness — the Italian
nation. Older States came to understand themsehsasilar fashion. And
so it was after WWI, after WWII with de-colonizati@nd as recently as the

fall of the Soviet empire.

Second Move: Religion. There is much more to refigi notably the
Abrahamic religions - than Religion i.e. than redigs sensibility properly
speaking. They all have or have had a huge impaouo cultural asset, not
least our political cultural asset — and consedy@nmt our identitarian asset.
Some times their cultural asset is directly manifieough literature, poetry,
the plastic arts, music. Some times it is indirechaping our sensibility to
the very human condition in profound ways. Givem lirstorical prevalence
of the Judaeo-Christian tradition in the Westis impossible to understand
political culture — even secular political cultueen the cultural identity of
the mostaique of persons — without this asset being in the bamkgd. The
famous or infamous speech of Nicolas Sarkozy atbeuChristian roots of
France was not an evangelizing appeal or referénwas a reference to the
Cultural dimension of Christianity which is indisystble to an

understanding and, in his view, self-understandingecular France. The



famous WWII (1942) essay of Benedetto Croce -- PHRGION
POSSIAMO NON DIRCI «CRISTIANI I»-- has always beamderstood in

a similar sense.

Third Move: Religion and Nation. In the emergentée nation in the
modern nation state or the new national self undeding of older States,
religion, in this thick cultural sense, could and bdecome an important and
at times constitutive element in the self undewditasnof persons as a
collective people. In short, in the cultural makeai the nation, religion

may play a huge part even for those who have almettdits deistic content.

In, for example, the emergence of the modern Icekan independent
State through its struggle for independence froatd3tant Britain,
Catholicism was among the most salient elememsiional self-
understanding. The preamble to the Irish Constitutill this day has a
flowery reference to explicit Catholic imagery witike Holy Trinity being
defined as the source of truth, beauty and justibes, of course, in an
Ireland which recognized - in the same Constitutidme full and equal
citizenship of Protestants, Jews and, naturalhgiats. To have full fledged
Jewish citizens who could, say, vote for and beteteto the Parliament and
serve in the highest offices of the State as full equal citizens was not
considered in contradiction with a Constitutiorelf sinderstanding of the
Holy Trinity as being the source of all truth, bgaand justice — and was
not regarded as contradictory, or insulting, byrikey who did not share

that vision.



Let me bring these ‘three moves’ to a sharp commugReligion is not
something that emerges when we discuss the rethippibetween State and
Church. It can predate the State and be part atighity of the very nation
of which the State is an expression. Religion malpitg to the fundamental
notion of collective Self-Determination. It maké® tequations difficult,
since if we affirm freedom of religion at the inatiual level as an
indispensable part of the patrimony of Fundamddtahan Rights, it would
seem that there is a similarly situated, but deffely reasoned, collective
right of freedom of religion. The collective rigistnot simply a bringing of
democracy to fundamental right, aggregating theviddal freedom of each
member of the collectivity. It is a collective righ and of itself, with its
own independent ontology. Indeed, it is THE mostdamental of collective
rights, since it is the right which enables usdére the collectivity as a
subject to which attach rights. Self determinatthe equivalent in the
collective realm to the right to dignity in the iadiual realm — primordial
and axiomatic. Scrubbing out religion from the eotive and public space
may compromise that primordial “right” of self-detgnation.

Let us keep this in mind and turn to the conterapodebate about the
place of religion in European public space — a tetédnich has assumed
sharper edges with the advent of large and vilredigious Muslim societies
in Europe of today in the face of a Christianityiethhas been continuously
losing ground in an ever-secular Europe, with aesponding decline in the

role of Christian culture in the self-understandaighe European nations



and nation states. There was, as you will recddluge discussion on the
possible reference to “Christian Roots” as pathefldentikit of the
European Union in the Preamble to its defunct “@aurteon” and now
guestions arise in national contexts with the dmlfatr example, on the
appropriateness of a crucifix in public schools—athihas been litigated
before the German Constitutional Court, is undgislative consideration in
several countries, and was the subject of condidarand decision by the
Grand Chamber of the ECHR in March of this yedtofang the November
2009Lautsidecision by the Second Chamber. It is hard tollreceecent
times ECHR litigation which has attracted as mughlic and media
attention. Relate the discussion on the crossatioah the burga and you

have your finger on the constitutional pulse in ah&urope.

| want to offer a somewhat novel, surely contestalvy of framing the
iIssues as they manifest themselves today.

[
To say that religion and/or religious symbology nfiag themselves at the
very identity of the collective subject, and thahbe to scrub out religion
from the public space risks compromising the righdelf determination, is
not an Answer, it is not a Solution, it should bgarded as part of the
definition of the problem. For the problem may ledimed, in part, as the
tension between collective and individual rightstdbene: Not the classic
paradigm where the exercise of collective poweresging majoritarian
preferences clashes with individual liberties; lmgtead, a clash of rights

with, arguably, equal normative value.



Why is there a clash? We habitually talk of the ootment to religious
freedom, both positive and negative: Freedom ajicel and freedom from
religion, which European states are constitutignahd under the
Convention system, to guarantee their citizensrasdlents. This is taken
as axiomatic: Freedom of religion contains freed@R©M religion. This is
part of thgurisprudence constantaf the ECHR. But, it is worth
problematizing this axiom. Note that this issudiginct from the question
of the neutral state. Freedom from religion operatghin the laique and

non-laique states.

We must first note, that ubiquitously, liberal derraiic constitutions
provide specifically for freedom of religion and dot collapse it into
freedom of conscience. But why and how does thegr®iton of a freedom
of religion, produce a constitutionally equal rightfreedom from religion?
It seems intuitively correct, but how is it to bekined and justified? It is a
critical question, because it is in the name of thhdamental human right
to freedom from religion that the rights-basedoaie for excluding or
limiting religious symbology in the public placensade. The desire of a
majority to mark their identity, or even simplydove expression to their
religious faith by, say, placing a cross in the dhedof the public piazza, is
contested by those who claim that such is a viedif their right to
freedom from religion. In such an act of erectingr@ss, their freedom from
religion would arguably be compromised by forcihgrn to walk under the
cross when traversing the public piazza, and byabthat their tax money
will have been spent on a religious artefact gieepression to a religious

faith (which they do not share) and thus make themplicit in it.



But before addressing the delicate question wtiext,all, does a collective
action such as the above actually compromise thigidual right to freedom
from religion, it is important, | respectfully suggf, to try and account for
the usually uncontested norm of freedom from rehgi do not believe it is
such an easy thing to do, for, how is one to erpdaid justify that, with
some exceptions, of all world-views, weltanschawmgt is only religion
from which we need “protection” and in relatiorvtbiich we enjoy a
‘freedom from.” Imagine, say, that the majorityguestion was not Christian
but Socialist or Communist, or ecologists, or vagans, or feminists.
Imagine they wanted to erect in the Piazza big Hamand Sickle, and
further wanted to spend money on socialist or egoéd or feminist causes
— all taxpayers money, the money of the State.dlseno Freedom from
Socialism, or freedom from Feminism, or Capitalssiich one could
appeal to. Such a decision, entirely banal, is glasemocracy, except if the
symbol is the cross.

One can try and draw distinctions. Religion is, ooeld argue, a matter of
conscience, in a way that other world views are Bot this is a difficult
distinction to sustain, and the version that onestsstain does very little
work to justify freedom from religion. First, it atdl be considered hugely
arrogant to presume that somehow a religious woed cuts deeper, is
more spiritual, implicates more ‘consicience’ tiedaher world view. To
many, socialism or liberalism etc are rich and deedd views, in the eyes
of many of their adherents, a pond no less deeaptti@wells of religion.
Would a statue of Marx necessarily mean less td/theist, than a cross to
the Christian? And would the offense that a crags the atheist, any graver

than the offense a statute of, say, Stalin woulé gthers? Second, if the



explanation of why one is justified in positingédom from religion and not
freedom from socialism, is rooted a particular aksan conscience that
religion represents, then one must, of courset ling freedom of religion
only to those situations where it can be showndbascience is
compromised — but then we are again back to thergefieedom of
conscience and would have difficulty in explainimgy a specific freedom
from religion, and why it cannot and should nosbbsumed under freedom

of conscience.

The irony, in my view, rests in the fact that thestnpersuasive argument
why freedom of religion, uniquely, also must megeetiom from religion is
a religious rationale: Freedom or religion, religgty speaking, must mean
the freedom to say No to God (freedom from religisince if such a
freedom did not exist, internally (in the individe®nscience) and
externally, in society protected by law, the acsaying Yes to God would
lose all religious meaning. In other words, yourggtrguarantee freedom of
religion if you do not guarantee freedom from nelrg since coerced
religion, turns out to negate the possibility &fddom of religion.

This brings us back to our point of departure —amdoriginal insight that
religion in the public sphere is not simply the eagate preference of
individual citizens but can be part of the artethett defines the collective

entity such as the nation.

*k%k



In fact, | would suggest, the European constit@idandscape posits two
rather than one “Freedom of Religion.” In addittorthe classicahdividual
Freedom of and from Religion, in its very structt@ope represents a
secondcollective, identitarianFreedom, conceptually stemming from self-
determination, namely the freedom of nations/statésclude in their self-
definition, in their self-understanding and in theational and statal
symbology, a more or less robust entanglementligioa and religious
symbols. (Right ‘off the bat’ let me say that thes@o small measure of
hypocrisy in the oft-heard insistence that Turkaystrbe laique. Turkey yes

and Denmark no?)

Consider France and the United Kingdom, good exasipécause both are
founding members of the European Convention of HuRights and, with
the usual imperfections, are both considered rdinesial democracies in
good standing.

France, in its very Constitution, defines itsellasue—usually understood
as a political doctrine which does not allow that&tany endorsement or
support of religion and would, say, consider trepliy of religious symbols
by the State or the funding of religious schooss veell, anathema. At an
individual level, laicité does not necessarily mean individdiaeism or
agnosticism. | know many persons, and so do yow, avh religious in a
profound and capacious way, but uphold laicité.yTdeso because they
believe that, independently of their personal cotmn, it is wrong for the
State to get entangled with religion. This precis®important since it helps
highlight the fact that laicité is a political dooe about the best way to

regulate the relationship between the State anigjiBe! The origins of, and
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justification for, laicité can be historical (theesificities, for example, of
theAncien Régimand the subsequent French Revolution) but also
theoretical—rooted in both principled and pragmatiosideration of, say,
how best the State may ensure peaceful coexistanoag religious
factions.

Laicité is to be contrasted with an opposing doetrivhich is also very
common in Europe and which has no accepted nanmeddracy”, even the
most ardent supporters of French style laicité,levaot be an appropriate
label to describe a state like the modern UK orrbank. For convenience
let us refer to ‘non-laique’ states. Like Frandes kveryone else, the non-
laique are both committed to, and obligated byingrerative of assuring
individual freedom of and from religion, but seewmmng in a religious, or
religiously rooted, self-understanding of natiowl atate, and in a public
space more or less replete with state-endorsegices symbology. In
England, part of the UK, the Monarch is both thetlef State but also the
Titular head of the Anglican Faith and its insitatl manifestation in the
Church of England: the “Established Church” of Megion and State. Many
state functions have a religious character: clsrggor sat) ex-ufficio as part
of the legislature, the flag carries the CrossSiofGeorge) and the national

anthem is a Prayer to God.

In somewhat of a mirror image of what | wrote ahdvenow, and so do
you, many persons in England who are very convimatbéists and yet see
no harm in the ‘non-laique’ state, also able tmkesconsiderations of
principle and pragmatism: Has the UK been mordediavith religious

strife than, say, France? It would seem that &t leatil recently, Catholics,
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Jews and Muslims were at peace with, say, a pHdteedVlonarch on the
wall of a classroom or, more significantly, the Esiy (or British)
population at large has been at peace with a GatloolJewish or Muslim
or Church of England classroom funded from the griex receipts of a
population which is mostly secular, just as thearfeh counterparts would

be uncomfortable with the above.

It is not my purpose to claim normative parity fbese two positions—a
proposition which makes many people become veryhder the collar. But
| will make two claims in relation to them. Firbipth the France and the UK
(English) models are considered constitutionaliytimate in Europe. The
UK (or Denmark, or Malta, or Greece and many othetis different recipes
from the ‘non-laique’ cookbook) is not, simply bgibg what it is, in
violation of the Convention or in violation of tkemmon constitutional
traditions of Europe. Second, and more controviéysiado assert that the
claim that laicité embodies a principle of neutyalirequires a very narrow
(and self-serving) definition of what we mean bytnality. Sure, a laique
state, a la France, is neutral as between diffeedigiousfactions in the
French public space. But it is not neutral in agoker political sense. What
may hang on a French classroom wall will depentherpolitical colour of
French democracy at any given time: A bust of M@@S’il Vous Plait
Marx?Pourquoi Pa8 The noble Battle Cry of the French Revolution—
Liberté, Egalité, Fraternité-is, in fact, to be found on countless schools
across the country. The only things that may nalibplayed, independently
of the contemporary colour of voter preferencey 0ss, or a mezuzah or a
crescent. Kids may come to school with any manhentblems such as the

famous peace triangle, but not with you-know-what.
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| want to insist on the issue of neutrality, sitfce attachment to the notion
that an empty wall is a position of neutrality b tState seems to many
axiomatic, an axiom which, at a minimum one haddstabilize.

One way to think of the neutrality issue is throagheducational prism. It is
clear that a cross on the wall of a classroom dead a message — at a
minimum that the State is not inimical to religi@md to a certain specific
religion, and at worse that those young minds whaat believe in the
cross or have other religious convictions are meoespect ‘deficient.” This
educational danger has to be countermanded byotitertt of the
educational program of the school, which has td Ways, convincing ways
to validate the non-religious choice and to vakdéte dignity of the non —

Christians as full members of the polity.

But, albeit in a different way, there is a simigglucational impact to a
classroom and a school yard where children arevatldo come wearing the
icons and symbols of every social movement, exadjgfious ones. And a
wall in the school which may exhibit and validats &Veltanschauung, but
the religious one. It is ingenious or disingenutumaintain that there is no
normative patina to the unique exclusion from thblig space of this one

world view.

There is not contestation in Europe about the pieof freedom of and
from religion (though many debates about its apgilbr). But there is a
deep contestation about the most suitable waygulaiee the symbolic and

iconographic entanglement of Church and State.|dilgee position is
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surely not “neutral” about that contestation: lagsmuch a polar position as
Is the ‘non-laique’ position. It does not simplyodse a side. It is a side. It is
theoretically autistic or disingenuous to claim tnality for a term which
defines one pole in a bipolar dispute.

This argument brings about yet a third very impartanderlying distinction
which is rarely articulated, but which was veryibis in Lautsi since, in my
view, it undergirded the impassioned plea by te/&s of the redoubtable
Ms. Lautsi and, in my most humble and respectfitiop, also undergirded
the decision of the Chamber currently on appeaireghe Grand Chamber.
There are those who truly believe that laicité ggimordial condition—
sine-qua-non for a good liberal democracy and ttdeast implicitly, the
non-laique position is sub-optimal at best andraltienal at worst.
Consequently, it is morally imperative for good demats and liberal
pluralists to attempt to clip the wings of religgomanifestations of the non-
laique state as far as possible—a principled andistent position.

A

There are others (myself included) who hold thewteat, even more in
today’s world than before, the European versiothefnon-laique state is
hugely important in the lesson of tolerance it &ron such states and its
citizens towards those who do not share the “@afiakeligions and in the
example it gives the rest of the world of a pritetpmediation between a

collective self-understanding rooted in a religigessibility, or religious
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history, or religiously-inspired values and the ergitive exigencies of
liberal democracy. That there is something insgiand optimistic by the
fact that even though the Queen is the Titular Hédte Church of
England, the many Catholics, Muslims and Jewstmatention the
majority of atheists and agnostics, can genuinehsier her as “their
Queen” too, and equal citizens of England and tKellthink there is
intrinsic value of incalculable worth in the Eurapepluralism which
validates both a France and UK as acceptable modelsich the individual

right to and from religion may take place.

This, then, is how | would frame the issues agantsth the spate of cases
and debates currently present in the European@sipéice must take place.
All too often these debates are reduced to thditiftult line drawing
exercises between freedom of and from religionthed counterbalancing
by other societal mores.

A word, then, about Europe. The European Uniontdoitisnal framework
Is meant to reflect the common constitutional tiads of the Member
States. How would one achieve that when one haarec€ and a Britain? A
Malta and a Sweden? The solution | proposed isdhealled Polish
solution, the elegant way in which the contempoRuwlish constitution
catered for a society in which equal respect istbteethe religious and the

non religious. Both are recognized. Europe coutdgeize both.
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What is the conceptual and normative theoretics¢ ¢ar the transcendent
European constitutionalism which accepts this ntdyagarrangements
ranging from the French, through the Dutch to thglish?

| would list the following considerations which silbe taken step by step.

First, national identity is considered of moralualin and of itself, and if
religion — as faith and/or culture -- is bound uthvine make up of that
collective identity, it partakes of that moral valut partakes of that moral
value for several reasons: First, because theatiodeself-determination is
an expression of individual liberty and self-deteration. Why should we
Irish, separate and different from the British iamyg ways, of which our
predominant faith is one important element, noable to be our own
people, in our own State etc. (What are the palitamd legal limits to the
right of independence of national minorities withirstate must be the
subject of another paper). Is it not odd, the argumvould go, that under
freedom of religion | may be entitled to give exgg®@n to my faith at the
individual level, but, even if theoretically evesingle one of my fellow
citizens feels exactly like me, we may not give argression of such in the
public square, in the symbology of our State — Wwhiows from the
definition of the State daiqueas in France? The denial of that position is
indeed deeply rooted in the heritage of the Frédebolution which defined
religion as a private matter, even though the Aanaib religions do not
understand themselves as confined to the privéterspBut clearly, the
British, or Danish, or Irish, or Greek, or Maltese Polish etc. did not

follow in the French footsteps even though partghkithe same heritage.
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It is for this reason that | do not like the vockdoy of “Margin of
Appreciation” used by the Grand Chamber in resgltire Lautsi case in
favor of Italy. (I like the result, but not thatpest of the reasoning). ‘Margin
of Appreciation’ is premised on the notion that théividual and his or her
rights are at the center, and that competing vaveperipheral, on the
margin. | do not accept that. | think that the @&ite is one in which the
rights of the individual are balance by duties eegponsibilities towards
others. | also would claim that the Community, sggihuman relations are
an indispensable component of the very human dongdgo that the right of
collective self-determination, how a society unthards itself collectively is
hugely important and has to be carefully balanEedm this perspective,
one could say, ironically and polemically, thasithe European Court
which is operating within the margin of Appreciatid he vocabulary is so
entrenched that it would be futile to call foratisandonment, but its
philosophical and jurisprudential limitations shdbble acknowledged.

Does this mean that the nation must be “pure™? NBuisain reject or
exclude or repress, as it once did, Catholics ws 3 Muslims or seculars
who hate all forms of religion? Why would the Euveap Convention of
Human Rights one foundation of which is clearly liegitage of the French
Revolution with its Declaration of the Rights of Maccept the British

model as an authentic expression of its transceridenal values?

The answer is, of course not. Europe is crisscobssin States which
include various minorities, including religious raties, linguistic
minorities and, indeed, national minorities. We nmam identify the third

grand principle which is part of the transcendamidpean constitutionalism.
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Formalized already at the end of WWI Europe accegdegitimacy of a
conceptual distinction between nationality andzettis. All citizens are
equal in law, but this need not obliterate natiafisdinctions — as even a
cursory look at States such as, the UK, Spairy,|B¢lgium, to mention but
a few, attest. Various regimes to accommodatediktgiction are in place as
these same states again attest: Devolution in KgeaUtonomy in Spain, bi-
communalism in Belgium, differentiated regionalismitaly with a special

status for the German speaking Alto Adige etc.

What is the normative conceptual underpinning o third principle? Why
Is it accepted, especially if the dominant cultsreeligiously defined as in,
say, England? The answer, | would argue, is thaivalg a religiously
inspired identitarian asset to the State but fimgjon strict non
discrimination on grounds of religion provides ai¢he most fertile
grounds for cultivating one of the most cherishibdrhl virtues — that of
tolerance. It is the fact that England is formalyglican in its symbology
but practices full religious freedom — thus allogvi@atholics and Jews not
only to worship freely, but to be prime-ministerlegislator or chief justice,
to be full integrated citizens which educates tertmce and in some
respects is so inspiring. It is one reason whyaBrihas been so attractive to
immigrations, why in modern Britain its Catholicizens can be as patriotic
as its protestant citizens. It is a State of altitizens and at the same time it
has a powerful identitarian asset and identity winas its roots, and some
very live manifestations, in religion. On this paigan, it is France which
seems less pluralist and tolerant in insisting smgle unique French
nationality/citizenship repressing different naabrentitarian

communities.
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Our contemporary political theory has forgotten l#ssons of Aristotle,
Aquinas and Maimonides who all insisted on a ctistinction between
values (societal values) and personal virtues sacg$o vindicate those
values. You will not defend the Patria, or freeddrgpur citizens are all
cowards. If a constitutive liberal value is tolezanit is not clear to me
which of the two models, the French or the Britishis a more salutary
effect on the corresponding individual virtuedslarguably a sharper lesson
in tolerance to say: Though we are officially andhially Anglican, we will
accept Catholics with absolutely no discriminatithgn to say we are

neutral and we will accept Protestant with no dimstration.

Moreover, that tolerance and inclusiveness becqradof our self-
understanding and self-identity. To be English kadtlims a unique identity
a feature of which is the willingness to accepeation equal terms in the
positive assets of citizenship. As this translates practice, it will, of
course, have other cultural impacts on what it mearbe English. English
cuisine is not only Roast Beef and Yorkshire puddnt also Madras
Curry. As different “others” are integrated thef gtslelf will change,
organically. And for the “other,” the interestipgrt of being English, is the
fact that one is accepted as a full citizen, timet can partake in the cultural
asset and British traditions -- despite one’s atéss. Interestingly, it has

elicited huge loyalty.

Thirdly, there is an important external dimensidhere is value not only in
the British/Danish/Maltese etc model as such, sat & the overall

European model which accepts as legitimate bottaadeé and a Holland
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and a Britain. Liberal democracies are interestettié spread of
democracies beyond the old West — and there haaretngge strides in
recent years. But large swaths of the world araifaded by religious
peoples and societies for whom the Franco-Amenicadel is extremely
unappealing. It seems to suggest that democracgsmamsigning religion
to the private sphere as in France and America dérmocracy means
separationism. The Europe model accepts separatioBst it also accepts
other models which are more tolerant and friendlyeligious society
provided the binding of the religious inspired itgnin the identitarian
asset of the state does not compromise freedogligion and freedom

from religion.

VI

There is one final little puzzle | want to addrdsss surprising that
transcendent European constitutionalism acceptBthish, Danes etc
model especially in this extreme form where ther@n Established State
religion given the rootedness of the Human Rigbisaatus in the French
Revolution, the Declaration of the Rights of Marl &ime move to privatize
religion. There is of course a political explanati8ritain for example was a
founding Member of the Council of Europe and amtiregprincipal drafters
of the European Convention of Human Rights. Butféoe that South Africa
was a Charter Member of the UN did kosherapartheid.
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| think the reason for the European pluralism as igsue has deeper roots.

First, we may note that there is an inbuilt tensitime principle of Human
Rights (which privatized religion) pushes towards French Model. The
principle of Self Determination pushes towardsBnéish model. The
European solution is a plausible attempt at pragncampromise. In some
respects it splits the difference in an interestray: It vindicates the notion
of fundamental liberties by insisting at the lee&the individual on strict
freedom of and from religion and on non discrimiomtin the non
identitarian aspects, but recognizing the self+hat@ation by allowing a

Britain and Denmark and Malta, and Greece and Geyraad Poland.

Make no mistake — there will be difficult boundarie navigate. A law
which ensured Anglican ascendency in elections? Wbald not survive.
But the Monarch has to be Anglican? That is skthat law: It is part of
being the Monarch though if Prince Charles, likey &lair converted to
Catholicism, and petitioned the European Counve-would have some

legal fun.

Second, the tradition of Human Rights and the dygofi man does not only
derive from the Enlightenment, Neo-Kantianism amel Erench Revolution.
Europe’s political culture, as brilliantly illusted by the French Historian
Remy Brague, has always drawn on two sources -nAthred Jerusalem —
and their evolving incarnations. Even a modern{S&nJurgen (Habermas)
has come to acknowledge the Christian foundaticsuoimodern tradition

of Human Rights. The constitutional pluralism i¢ Bunanifestation of that
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rich, at times fractious, but ultimately fecundgem and synthesis of those

two traditions.
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